HUMAN SERVICES DEPARTMENT [441]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code section 249A.4 and 2005 Iowa Acts, House File 841, section 66, the Department of Human Services amends Chapter 77, “Conditions of Participation for Providers of Medical and Remedial Care,” Chapter 78, “Amount, Duration, and Scope of Medical and Remedial Services,” Chapter 79, “Other Policies Relating to Providers of Medical and Remedial Care,” and Chapter 90, “Case Management for People With Mental Retardation, Chronic Mental Illness, or Developmental Disabilities,” Iowa Administrative Code.

These amendments implement a new category of Medicaid waiver services, the children’s mental health services waiver.  The waiver was approved at the federal level as a demonstration waiver under Section 1115a of the Social Security Act, but is being administered as a Medicaid home- and community-based services (HCBS) waiver.

The children’s mental health services waiver will cover environmental modifications, adaptive devices, and therapeutic resources; family and community support services; in-home family therapy; and respite for up to 300 children under the age of 18.  Eligible children must have a diagnosis qualifying as a “serious emotional disturbance” and have service needs that qualify for the level of care offered in a psychiatric hospital for children.  As with other HCBS waivers, consumers must meet the requirements of a Medicaid coverage group except for their institutional status, and must choose waiver services over institutional services.  In the future, the Department plans to implement cost-sharing for waiver services on a sliding scale based on family income. 

Consumers approved for the children’s mental health waiver must also receive Medicaid case management services.  These amendments revise definitions in Chapter 90 to add waiver-eligible children to the targeted population for case management services.  

The amendments also include technical changes to remove and obsolete reference to child welfare targeted case management and to correct a form number.
These amendments do not provide for waivers in specified situations.  Consumers and providers may request a waiver of these rules under the Department's general rule on exceptions at 441‑‑1.8(17A,217).

The Council on Human Services adopted these amendments on September 14, 2005.

In compliance with Iowa Code section 17A.4(2), the Department finds that notice and public participation are unnecessary because 2005 Iowa Acts, House File 841, Section 66, authorizes the Department to adopt rules to implement the waiver without notice and public participation. 

The Department also finds, pursuant to Iowa Code section 17A.5(2)“b”(1), that the normal effective date of these amendments should be waived, as authorized by 2005 Iowa Acts, House File 841, section 66.

These amendments are also published herein under Notice of Intended Action as ARC 4xxxB to allow for public comment.

These amendments are intended to implement 2005 Iowa Acts, House File 841, section 13, and House File 538, section 3.

These amendments became effective October 1, 2005.

A fiscal impact summary prepared by the Legislative Services Agency pursuant to Iowa Code section 17A.4(3) will be available at http://www.legis.state.ia.us/IAC.html or at (515)281‑5279 before the Administrative Rules Review Committee’s review of this rule making.
The following amendments are adopted.

Item 1.  Amend rule 441—77.29(249A) by rescinding and reserving subrule 77.29(2).

Item 2.  Adopt new rule 441—77.46(249A) as follows:

441—77.46(249A)  HCBS children’s mental health waiver service providers.  HCBS children’s mental health waiver services shall be rendered by provider agencies that meet the general provider standards in subrule 77.46(1) and also meet the standards in subrules 77.46(2) to 77.46(5) that are specific to the waiver services provided.  A provider that is approved for the same service under another HCBS Medicaid waiver shall be eligible to enroll for that service under the children’s mental health waiver.
77.46(1)  General provider standards.  All providers of HCBS children’s mental health waiver services shall meet the following standards:

a.  Fiscal capacity.  Providers must demonstrate the fiscal capacity to provide services on an ongoing basis.
b.  Direct care staff. 

(1)  Direct care staff must be at least 18 years of age.
(2)  Providers must complete child abuse, dependent adult abuse, and criminal background screenings pursuant to Iowa Code 249A.29 before employment of a staff member that will provide direct care.  

(3)  Direct care staff may not be the spouse of the consumer or the parent or stepparent of the consumer.

c.  Outcome-based standards and quality assurance.  

(1)  Providers shall implement the following outcome standards for the rights and dignity for children with serious emotional disturbance:

1.  Consumers are valued.

2.  Consumers are a part of community life.

3.  Consumers develop meaningful goals.

4.  Consumers maintain physical and mental health.

5.  Consumers are safe.

6.  Consumers and their families have an impact on the services received.

(2)  The department’s bureau of long term care quality assurance staff shall conduct random quality assurance reviews to assess the degree to which the outcome-based standards have been implemented in service provision.  Results of outcome-based quality assurance reviews shall be forwarded to the certifying or accrediting entity.

(3)  A quality assurance review shall include interviews with the consumer and the consumer’s parents or legal guardians, with informed consent, and interviews with designated targeted case managers.  

(4)  A quality assurance review may include interviews with provider staff, review of case files, review of staff training records, review of compliance with the general provider standards in this subrule, and review of other organizational policies and procedures and documentation.

(5)  Corrective action shall be required if the quality assurance review demonstrates that service provision or provider policies and procedures do not reflect the outcome-based standards.  Technical assistance for corrective action shall be available from the department’s bureau of long-term care quality assurance staff.

d.  Incident reporting.  The provider shall document major and minor incidents and make the incident reports and related documentation available to the department upon request.  The provider shall ensure cooperation in providing pertinent information regarding incidents as requested by the department. 

(1)  Major incident defined.  A “major incident” means an occurrence involving a consumer that: 

1.  Results in a physical injury to or by the consumer that requires a physician’s treatment or admission to a hospital;

2.  Results in a consumer’s death or the death of another person involving the consumer.

3.  Requires emergency mental health treatment for the consumer.

4.  Requires the intervention of law enforcement.

5.  Requires a report of child abuse pursuant to Iowa Code section 232.69 

6.  Constitutes a prescription medication error or a pattern of medication errors that could lead to the outcome in  numbered paragraph “1,” “2,”or “3.”

(2)  Minor incident defined.  A “minor incident” means an occurrence involving a consumer during service provision that is not a major incident and that:

1.  Results in the application of basic first aid;

2.  Results in bruising;

3.  Results in seizure activity;

4.  Results in injury to self, to others, or to property; or 

5.  Constitutes a prescription medication error.
(3)  Report form.  Each major or minor incident occurring during service provision shall be recorded on an incident report form.  The form shall be completed and signed by the provider staff who were directly involved at the time of the incident or who first became aware of the incident.  The report shall include the following information:

1.  The name of the consumer involved.

2.  The date and time the incident occurred.

3.  A description of the incident, including designation of the incident as a major or minor incident.

4.  The names of all provider staff and others who were present at the time of the incident or responded after becoming aware of the incident.  The confidentiality of other waiver-eligible or non-waiver-eligible consumers who were involved in the incident must be maintained by the use of initials or other means. 
5.  The action that the staff took to manage the incident. 
6.  The resolution of or follow-up to the incident.

(4)  Reporting procedures for major incidents.  When a major incident occurs or when staff becomes aware of a major incident, the procedure shall be as follows:

1.  Provider staff shall notify the supervisor immediately.

2.  The supervisor shall immediately notify the consumer’s case manager and the consumer’s parents or legal guardians, unless the parent or legal guardian is suspected as the perpetrator.  If a parent or legal guardian is suspected as the perpetrator, the supervisor shall follow procedures reporting of child abuse according to Iowa Code section 232.69.

3.  Provider staff shall complete the incident report and forward the report to the supervisor within 24 hours of the incident.

4.  Within 72 hours of the incident, the supervisor shall send a copy of the incident report to the consumer’s case manager, the bureau of long-term care, and the consumer’s parents or legal guardians.

5.  The provider shall file a copy of the incident report in a centralized location and make a notation in the consumer’s case file. 
(5)  Reporting procedure for minor incidents.  When a minor incident occurs:

1.  Provider staff shall notify the consumer’s parents or legal guardians immediately.

2.  Provider staff shall complete an incident report and submit the report to the supervisor within 24 hours of the minor incident.

3.  Provider staff shall make a notation in the consumer’s case file.

4.  The supervisor shall file the incident report in a centralized location.

77.46(2)  Environmental modifications, adaptive devices, and therapeutic resources providers.  The following agencies may provide environmental modifications, adaptive devices, and therapeutic resources under the children’s mental health waiver:
a.  A community business that: 

(1)  Possesses all necessary licenses and permits to operate in conformity with federal, state, and local statutes and regulations, including Iowa Code chapter 490; and 

(2)  Submits verification of current liability and workers’ compensation insurance.

b.  A retail or wholesale business that otherwise participates as a provider in the Medicaid program.  

c.  A home and vehicle modification provider enrolled under another HCBS Medicaid waiver.
d.  A provider enrolled under the HCBS mental retardation or brain injury waiver as a supported community living provider.
77.46(3)  Family and community support services providers. 

a.  Qualifications.  The following agencies may provide family and community support services under the children’s mental health waiver:

(1)  Rehabilitative treatment services skill development providers certified in good standing under 441—185.10(234). 

(2)  Community mental health centers accredited in good standing as providers of outpatient psychotherapy and counseling under 441‑‑Chapter 24.

c.  Staff training

(1)  Within one month of employment, staff members must receive the following training:

1.  Orientation regarding the agency’s mission, policies, and procedures

2.  HBCS philosophy and outcomes for rights and dignity for the children’s mental health waiver

(2)  Within three months of employment, staff members must receive the following training:

1.  Introduction to serious emotional disturbance and service provision

2.  Confidentiality

3.  Provision of medication

4.  Identification and reporting of consumer and dependent adult abuse 
5.  Incident reporting

6.  Documentation of service provision

7.  Appropriate restraint techniques
(3)  Until a staff member receives the training identified in subparagraph (2), the staff member shall not provide any direct service without the presence of experienced staff.
(4)  Within the first year of employment, staff members must complete 24 hours of training in children’s mental health issues.

(5)  During each consecutive annual year of employment, staff members must complete12 hours of training in children’s mental health issues. 

c.  Support of crisis intervention plan.  A family and community support provider shall develop and implement policies and procedures for maintaining the integrity of the individualized crisis intervention plan as defined in 441—24.1(225C) that is developed by each consumer’s interdisciplinary team.  The policies and procedures shall address:

(1)  Sharing with the case manager and the interdisciplinary team information pertinent to the development of the consumer’s crisis intervention plan. 

(2)  Training staff before service provision, in cooperation with the consumer’s parents or legal guardians, regarding the consumer’s individual mental health needs and individualized supports as identified in the crisis intervention plan. 

(3)  Ensuring that all staff have access to a written copy of the most current crisis intervention plan during service provision. 

(4)  Ensuring that the plan contains current and accurate information by updating the case manager within 24 hours regarding any circumstance or issue that would have an impact on the consumer’s mental health or change the consumer’s crisis intervention plan. 

77.46(4)  In-home family therapy providers.  The following agencies may provide in-home family therapy under the children’s mental health waiver:

(1)  Community mental health centers accredited in good standing as providers of outpatient psychotherapy and counseling under 441‑‑Chapter 24.

(2)  Rehabilitative treatment services therapy and counseling providers certified in good standing under 441—185.10(234). 

77.46(5)  Respite service providers.

a.  Qualifications.  The following agencies may provide respite services under the children’s mental health waiver:

(1)  Providers certified or enrolled as a respite provider under another Medicaid HCBS waiver. 
(2)  Group living foster care facilities for children licensed in good standing by the department according to 441‑‑Chapters 112 and 114 to 116. 
(3)  Child care centers licensed in good standing by the department according to 441—Chapter 109 and child development homes registered pursuant to 441‑‑Chapter 110.

(4)  Camps certified in good standing by the American Camping Association.

(5)  Home health agencies that are certified in good standing to participate in the Medicare program.

(6)  Home care agencies that meet the requirements set forth in Department of public health rules at 641‑‑80.7(135).

(7)  Adult day care providers that are certified in good standing by the department of inspections and appeals as being in compliance with the standards for adult day services programs adopted by the department of elder affairs at 321—Chapter 24.
(8)  Assisted living programs certified in good standing by the department of inspections and appeals.

(9)  Residential care facilities for persons with mental retardation licensed in good standing by the department of inspections and appeals. 

(10)  Nursing facilities, intermediate care facilities for the mentally retarded, and hospitals enrolled as providers in the Iowa Medicaid program.

d.  Staff training

(1)  Within one month of employment, staff members must receive the following training:

1.  Orientation regarding the agency’s mission, policies, and procedures

2.  HBCS philosophy and outcomes for rights and dignity for the children’s mental health waiver

(2)  Within three months of employment, staff members must receive the following training:

1.  Introduction to serious emotional disturbance and service provision

2.  Confidentiality

3.  Provision of medication

4.  Identification and reporting of consumer and dependent adult abuse 
5.  Incident reporting

6.  Documentation of service provision

7.  Appropriate restraint techniques
(3)  Until a staff member receives the training identified in subparagraph (2), the staff member shall not provide any direct service without the presence of experienced staff.
(4)  Within the first year of employment, staff members must complete 24 hours of training in children’s mental health issues.

(5)  During each consecutive annual year of employment, staff members must complete12 hours of training in children’s mental health issues. 

c.  Consumer-specific information.  The following information must be written, current, and accessible to the respite provider during service provision: 

(1)  The consumer’s legal and preferred name, birth date, age, and address, and the telephone number of the consumer’s usual residence.

(2)  The consumer’s typical schedule.

(3)  The consumer’s preferences in activities and foods or any other special concerns.

(4)  The consumer’s crisis intervention plan.

e.  Written notification of injury.  The respite provider shall inform the parent, guardian or usual caregiver that written notification must be given to the respite provider of any recent injuries or illnesses that have occurred before respite provision. 

d.  Medication dispensing.  Respite providers shall develop policies and procedures for the dispensing, storage, and recording of all prescription and nonprescription medications administered during respite provision.  Home health agencies must follow Medicare regulations regarding medication dispensing.
f.  Support of crisis intervention plan.  A family and community support provider shall develop and implement policies and procedures for maintaining the integrity of the individualized crisis intervention plan as defined in 441—24.1(225C) that is developed by each consumer’s interdisciplinary team.  The policies and procedures shall address:

(1)  Sharing with the case manager and the interdisciplinary team information pertinent to the development of the consumer’s crisis intervention plan. 

(2)  Training staff before service provision, in cooperation with the consumer’s parents or legal guardians, regarding the consumer’s individual mental health needs and individualized supports as identified in the crisis intervention plan. 

(3)  Ensuring that all staff have access to a written copy of the most current crisis intervention plan during service provision. 

(4)  Ensuring that the plan contains current and accurate information by updating the case manager within 24 hours regarding any circumstance or issue that would have an impact on the consumer’s mental health or change the consumer’s crisis intervention plan. 

g.  Service documentation.  Documentation of respite services shall be made available to the consumer, parent, guardian, or usual caregiver upon request.  

h.  Capacity.  A facility providing respite under this subrule shall not exceed the facility’s licensed capacity, and services shall be provided in a location and for a duration consistent with the facility’s licensure.  

i.  Service provided outside home or facility.  Respite provided outside the consumer’s home or the facility covered by the licensure, certification, accreditation, or contract must be approved by the parent, guardian or usual caregiver and the interdisciplinary team pursuant to IAC 441—83.127(249A) and must be consistent with the way the location is used by the general public.  Respite in these locations shall not exceed 72 continuous hours.

This rule is intended to implement 2005 Iowa Acts, House File 841, section 13, and House File 538, section 3.

Item 3.  Amend rule 441—78.33(249A) as follows:

Amend the introductory paragraph as follows:

441—78.33(249A)  Case management services.  Payment on a monthly payment per enrollee basis will be approved for the case management functions required in 441—Chapter 90 or 441—Chapter 186.

Amend subrule 78.33(1), paragraph “c,” as follows:
c.  Recipients under 18 years of age receiving HCBS MR waiver or HCBS children’s mental health waiver services.

Rescind and reserve subrule 78.33(3).
Item 4.  Adopt new rule 441—78.52(249A) as follows:

441—78.52(249A)  HCBS children’s mental health waiver services.  Payment will be approved for the following services to consumers eligible for the HCBS children’s mental health waiver as established in 441‑‑Chapter 83.  All services shall be provided in accordance with the general standards in subrule 78.52(1), as well as standards provided specific to each waiver service in subrules 78.52(2) through 78.52(5).
78.52(1)  General service standards.  All children’s mental health waiver services shall be provided in accordance with the following standards:

a.  Services must be based on the consumer’s needs as identified in the consumer’s service plan developed pursuant to 441‑‑83.127(249A).
(1)  Services must be delivered in the least restrictive environment consistent with the consumer’s needs. 
(2)  Services must include the applicable and necessary instruction, supervision, assistance and support as required by the consumer to achieve the consumer’s goals.

b.  Payment for services shall be made only upon departmental approval of the services.  Waiver services provided before approval of the consumer’s eligibility for the waiver shall not be paid.

c.  Services or service components must not be duplicative.

(1)  Reimbursement shall not be available under the waiver for any services that the consumer may obtain through the Iowa Medicaid program outside of the waiver.

(2)  Reimbursement shall not be available under the waiver for any services that the consumer may obtain through natural supports or community resources.  
(3)  Services may not be simultaneously reimbursed for the same period as non-waiver Medicaid services or other Medicaid waiver services.

(4)  Costs for waiver services are not reimbursable while the consumer is in a medical institution.

78.52(2)  Environmental modifications, adaptive devices, and therapeutic resources.  Environmental modifications, adaptive devices, and therapeutic resources include items installed or used within the consumer’s home that address specific documented health, mental health, or safety concerns.  A unit of service is one modification, device, or resource.

78.52(3)  Family and community support services.  Family and community support services shall support the consumer and the consumer’s family by the development and implementation of strategies and interventions that will result in the reduction of stress and depression and will increase the consumer and the family’s social and emotional strength.

a.  Dependent on the needs of the consumer and the consumer’s family members individually or collectively, family and community support services may be provided to the consumer, to the consumer’s family members, or to the consumer and the family members as a family unit. 

b.  Family and community support services shall be provided under the recommendation of the mental health professionals that are included on the consumer’s interdisciplinary team pursuant to 441‑‑83.127(249A). 

c.  Family and community support services shall incorporate recommended support interventions and activities, which may include the following:

(1)  Developing and maintaining a crisis support network for the consumer and for the consumer’s family. 

(2)  Modeling and coaching effective coping strategies for the consumer’s family members.

(3)  Building resilience to the stigma of serious emotional disturbance for the consumer and the family.

(4)  Reducing the stigma of serious emotional disturbance by the development of relationships with peers and community members.  

(5)  Modeling and coaching the strategies and interventions identified in the consumer’s crisis intervention plan as defined in 441—24.1(225C) for life situations with the consumer’s family and in the community.

(6)  Developing medication management skills.

(7)  Developing personal hygiene and grooming skills that contribute to the consumer’s positive self image.

d.  Family and community support services may include an amount not to exceed $1570 per consumer per year for transportation within the community if the interdisciplinary team identifies the transportation as a support need and if the transportation cannot be provided by the consumer, the consumer’s family or legal guardian, or community resources. 

e.  The following components are specifically excluded from family and community support services:

(1)  Vocational services

(2)  Prevocational services

(3)  Supported employment services

(4)  Room and board

(5)  Academic services

(6)  General supervision and consumer care

f.  A unit of family and community support services is one hour.

78.52(4)  In-home family therapy.  In-home family therapy provides skilled therapeutic services to the consumer’s family, addressing fragmented family relationships resulting from the effects of the consumer’s mental illness.  The goal of in-home family therapy is to maintain a cohesive family unit.  A unit of in-home family therapy service is one hour.  Any period less than one-hour shall be prorated.

78.52(5)  Respite services.  Respite services are services provided to the consumer that give temporary relief to the usual caregiver and provide all the necessary care that the usual caregiver would provide during that period.  The “usual caregiver” means a person or persons who reside with the consumer and are available on a 24-hour-per-day basis to assume responsibility for the care of the consumer.  

a.  Respite care shall not be provided to consumers during the hours in which the usual caregiver is employed, except when the consumer is attending a camp.  

b.  The usual caregiver cannot be absent from the home for more than 14 consecutive days during respite provision.  
c.  Staff-to-consumer ratios shall be appropriate to the individual needs of the consumer as determined by the consumer’s interdisciplinary team.  The team shall determine the type of respite to be provided according to these definitions:
(1)  Basic individual respite is provided on a ratio of one staff to one consumer.  The consumer does not have specialized medical needs that require the direct services of a registered nurse or licensed practical nurse.

(2)  Specialized respite is provided on a ratio of one or more nursing staff to one consumer.  The consumer has specialized medical needs that require the direct services of a registered nurse or licensed practical nurse.  
(3)  Group respite is provided on a ratio of one staff to two or more consumers receiving respite.  These consumers do not have specialized medical needs that require the direct services of a registered nurse or licensed practical nurse. 
c.  Respite services provided for a period exceeding 24 consecutive hours to three or more consumers who require nursing care because of a mental or physical condition must be provided by a health care facility licensed under Iowa Code chapter 135C.

e.  Services provided outside the consumer’s home shall not be reimbursable if the living unit where respite is provided is reserved for another person on a temporary leave of absence.

f.  A unit of respite service is one hour.

This rule is intended to implement 2005 Iowa Acts, House File 841, section 13, and House File 538, section 3.

Item 5.  Amend rule 441‑‑79.1(249A) as follows:

Amend subrule 79.1(2), provider category, “HCBS waiver service providers,” by adopting new numbered paragraphs “27,” “28,” and “29,” as follows:

	Provider category
	Basis of reimbursement
	Upper limit

	27.  Environmental modifications, adaptive devices, and therapeutic resources
	Fee schedule
	$6000 per year

	28.  Family and community support services
	Retrospectively limited prospective rates.  See 79.1(15).
	$33.62 per hour

	29.  In-home family therapy
	Fee schedule
	$90 per hour


Amend subrule 79.1(15) as follows:

Amend the introductory paragraph as follows:

79.1(15)  HCBS retrospectively limited prospective rates.  This methodology applies to reimbursement for HCBS supported community living; HCBS family and community support services; HCBS supported employment,; HCBS interim medical monitoring and treatment when provided by an HCBS-certified supported community agency,; HCBS respite when provided by nonfacility providers, camps, home care agencies, or providers of residential-based supported community living,; and HCBS group respite provided by home health agencies.

Amend paragraph “a,” subparagraph (1), as follows:

(1)  Providers shall submit cost reports for each waiver service provided using Form 470‑0664, Financial and Statistical Report for Purchase of Service, and Form 470-3449, Supplemental Schedule.  The cost reporting period is from July 1 to June 30.  The completed cost reports shall be submitted to Ryun, Givens, Wenthe, and Company, 1601 48th Street, Suite 150, West Des Moines, Iowa 50266-6722 the IME Provider Audits and Rate-Setting Unit, 100 Army Post Road, Des Moines, Iowa 50315, by September 30 of each year.

Amend paragraph “b” as follows:

Amend subparagraph (5) as follows:

(5)  Consumer travel and transportation, consumer consulting, consumer instruction, consumer environmental modification and repairs and consumer environmental furnishings shall not exceed $1,570 per consumer per year for supported community living services.
Adopt new subparagraph (8) as follows:

(8)  Transportation reimbursement shall not exceed $1570 per child per year for family and community support services.
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Item 6.  Amend subrule 83.102(5), paragraph “a,” subparagraph (2), as follows:

(2)  For current Medicaid recipients, the county department office shall contact the bureau by the end of the second working day after receipt of Form 470-3501 470-3502, Physical Disability Waiver Assessment Tool, with the choice of HCBS waiver indicated by the signature of the consumer or a written request signed and dated by the consumer.  
Item 7.  Reserve rules 83.112 through 83.120.

Item 8.  Amend 441—Chapter 83 by adopting new Division VII as follows:

DIVISION VII—HCBS CHILDREN’S MENTAL HEALTH WAIVER SERVICES

441—83.121(249A)  Definitions.

“Assessment” means the review of the consumer’s current functioning in regard to the consumer’s situation, needs, abilities, desires, and goals.

“Consumer” means an individual up to the age of 18 who is included in a Medicaid coverage group listed in 441‑‑75.1 and is a recipient of children’s mental health waiver services. 
“CMS” means the Centers for Medicare and Medicaid Services, a division of the U.S. Department of Health and Human Services.

“Deeming” means considering parental or spousal income or resources as income or resources of a consumer in determining eligibility for a consumer according to Supplemental Security Income program guidelines. 

“Department” means the Iowa department of human services.

“Guardian” means a parent of a consumer or a legal guardian appointed by the court.

“HCBS” means home and community-based services provided under a Medicaid waiver.
“IME” means the Iowa Medicaid enterprise.

“IME medical services unit” means the contracted entity in the Iowa Medicaid enterprise that determines level of care for consumers initially applying for or continuing to receive children’s mental health waiver services.  
“Interdisciplinary team” means the consumer, the consumer’s family, and persons of varied professional and non-professional backgrounds with knowledge of the consumer’s needs, as designated by the consumer and the consumer’s family, who meet to develop a service plan based on the individualized needs of the consumer.

“ISIS” means the department’s individualized services information system.

“Local office” means a department of human services office as described in 441—subrule 1.4(2).
“Medical institution” means a nursing facility, an intermediate care facility for the mentally retarded, a psychiatric hospital or psychiatric medical institution for children, or a state mental health institute that has been approved as a Medicaid vendor.
“Mental health professional” means a person who meets all of the following conditions:

1.  Holds at least a master’s degree in a mental health field including, but not limited to, psychology, counseling and guidance, psychiatric nursing and social work; or is a doctor of medicine or osteopathic medicine; and

2.  Holds a current Iowa license when required by the Iowa professional licensure laws (such as a psychiatrist, a psychologist, a marital and family therapist, a mental health counselor, an advanced registered nurse practitioner, a psychiatric nurse, or a social worker); and

3.  Has at least two years of postdegree experience supervised by a mental health professional in assessing mental health problems, mental illness, and service needs and in providing mental health services.
“Serious emotional disturbance” means a diagnosable mental, behavioral, or emotional disorder that (1) is of sufficient duration to meet diagnostic criteria for the disorder specified by the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV-TR), published by the American Psychiatric Association; and (2) has resulted in a function impairment that substantially interferes with or limits a consumer’s role or functioning in family, school, or community activities.  “Serious emotional disturbance” shall not include developmental disorders, substance-related disorders, or conditions or problems classified in DSM-IV-TR as “other conditions that may be a focus of clinical attention” (V codes), unless they co-occur with another diagnosable serious emotional disturbance.
“Service plan” means a written, consumer-centered, outcome-based plan of services developed by the consumer’s interdisciplinary team that addresses all relevant services and supports being provided.  The service plan may involve more than one provider. 
“Targeted case management” means Medicaid case management services accredited under 441—Chapter 24 and provided according to 441—Chapter 90 for consumers eligible for the children’s mental health waiver. 

“Waiver year” for the children’s mental health waiver means a 12-month period commencing on July 1 of each year.

441—83.122(249A)  Eligibility.  To be eligible for children’s mental health waiver services, a consumer must meet all of the following requirements:

83.122(1)  Age.  The consumer must be under 18 years of age.

83.122(2)  Diagnosis.  The consumer must be diagnosed with a serious emotional disturbance.
a.  Initial certification.  For initial application to the HCBS children’s mental health waiver program, psychological documentation that substantiates a mental health diagnosis of serious emotional disturbance as determined by a mental health professional must be current within the 12-month period before the application date.

b.  Ongoing certification.  For ongoing recertification, a mental health professional must complete an annual evaluation that substantiates a mental health diagnosis of serious emotional disturbance.  

83.122(3)  Level of care.  The consumer must be certified as being in need of a level of care that, but for the waiver, would be provided in a psychiatric hospital serving children under the age of 21.  The IME medical services unit shall certify the consumer’s level of care annually based on Form 470-4211, Children’s Mental Health Waiver Assessment.
83.122(4)  Financial eligibility.  The consumer must be eligible for Medicaid as follows:

a.  Be eligible for Medicaid under an SSI, SSI-related, FMAP, or FMAP-related coverage group; or

b.  Be eligible under the special income level (300 percent) coverage group; or

c.  Become eligible through application of the institutional deeming rules; or 

d.  Would be eligible for Medicaid if in a medical institution.  For this purpose, deeming of parental or spousal income or resources ceases in the month after the month of application.

83.122(5)  Choice of program.  The consumer must be choose HCBS children’s mental health waiver services over institutional care, as indicated by the signature of the consumer’s parent or legal guardian on Form 470-4211, Children’s Mental Health Waiver Assessment. 

83.122(6)  Need for service.  The consumer must have service needs that can be met under the children’s mental health waiver program, as documented in the service plan developed in accordance with rule 441—83.12(249A).
a.  The consumer must be a recipient of targeted case management services or be identified to receive targeted case management services immediately following program enrollment.

b.  The total cost of children’s mental health waiver services needed to meet the consumer’s needs may not exceed $1765.00 per month.

c.  At a minimum, each consumer must receive one billable unit of a children’s mental health waiver service per calendar quarter.

d.  A consumer may not be the recipient of children’s mental health waiver services and be the recipient of rehabilitative treatment services under 441—Chapter 185.  
e.  A consumer may be enrolled in only one HCBS waiver program at a time. 

441—83.123(249A)  Application.  The Medicaid application process as specified in rules 441—76.1(249A) to 441—76.6(249A) shall be followed for an application for HCBS children’s mental health waiver services.  For the period July 1, 2005, through October 1, 2005, only, priority enrollment shall be given to children served on or before June 30, 2005, through the department’s foster care system.  
83.123(1)  Program limit.  The number of persons who may be approved for the HCBS children’s mental health waiver shall be subject to the number of consumers to be served as set forth in the federally approved HCBS children’s mental health waiver.  When the number of applicants exceeds the number of consumers specified in the approved waiver, the consumer’s application shall be rejected and the consumer’s name shall be placed on a waiting list.

a.  The local office shall contact the bureau of long-term care through ISIS for all applicants for the waiver to determine if a payment slot is available.

(1)  For consumers not currently Medicaid-eligible, the local office shall contact the bureau of long-term care by the end of the fifth working day after receipt of a completed Form 470-2297, Health Services Application.

(2)  For consumer’s who are currently Medicaid-eligible, the local office shall contact the bureau of long-term care by the end of the fifth working day after receipt of either Form 470-4211, Children’s Mental Health Waiver Assessment, with HCBS waiver choice indicated by signature of the consumer’s parent or legal guardian; or a written request signed and dated by the consumer’s parent or legal guardian.

b.  When the bureau of long-term care confirms that a payment slot is available, the local office shall continue to process the application through ISIS.  

(1)  The department shall hold the payments slot for the consumer as long as reasonable efforts are being made to arrange services and the consumer has not been determined to be ineligible for the program.  

(2)  If services have not been initiated and reasonable efforts are no longer being made to arrange services, the slot shall revert for use by the next consumer on the waiting list, if applicable.  The consumer must reapply for a new slot.

c.  If no payment slot is available, the bureau of long-term care shall enter persons on a waiting list according to the following:

(1)  Consumers not currently eligible for Medicaid shall be entered on the waiting list on the basis of the date a completed Form 470-2927, Health Services Application, is submitted on or after July 1, 2005, and date-stamped in the local office. 

(2)  Consumers currently eligible for Medicaid shall be added to the waiting list on the date Form 470-4211 or a written request as specified in 83.123(2)“a”(2) is date-stamped in the local office.  
(3)  In the event that more than one application is received at one time, consumers shall be entered on the waiting list on the basis of the month of birth, January being month one and the lowest number.
d.  Consumers whose names are on the waiting list shall be contacted to reapply as slots become available, based on the order of the waiting list, so that the number of approved consumers on the program is maintained.  

(1)  The bureau of long-term care shall contact the local office when a slot becomes available.

(2)  Once a payment slot is assigned, the local office shall give written notice to the consumer within five working days.  

(3)  The department shall hold the payment slot for 30 days for the consumer to file a new application.  

(4)  If an application has not been filed within 30 days, the slot shall revert for use by the next consumer on the waiting list, if applicable.  The consumer originally assigned the slot must reapply for a new slot.

e.  The local office shall notify the bureau of long-term care within five working days of the receipt of an application and of any action or withdrawal of an application.

83.123(2)  Approval of application.

a.  Time limit.  Applications for the HCBS children’s mental health waiver program shall be processed in 30 days unless one or more of the following conditions exist:

(1)  An application has been filed and is pending for federal Supplemental Security Income benefits.

(2)  The application is pending because the department has not received information for a reason that is beyond the control of the consumer or the department.

(3)  The application is pending because the assessment or the service plan has not been completed.  When a determination is not completed 90 days after the date of application due to the lack of a service plan, the application shall be denied. 

b.  Notice of decisions.  The department shall mail or give decisions to the applicant on the dates when eligibility and level of care determinations and the consumer’s service plan are completed.

83.123(3)  Effective date of eligibility.  The effective date of a consumer’s eligibility for the children’s mental health waiver services shall be the first date that all of the following conditions exist: 

a.  All eligibility requirements are met; 

b.  Eligibility and level of care determinations have been made; and 

c.  The service plan has been completed.  
441—83.124(249A)  Financial participation.  A consumer must contribute to the cost of children’s mental health waiver services to the extent of the consumer’s total income less 300 percent of the maximum monthly payment for one person under federal Supplemental Security Income (SSI) program.
441—83.125(249A)  Redetermination.  The department shall redetermine a consumer’s eligibility for the children’s mental health waiver at least once every 12 months or when there is significant change in the consumer’s situation or condition.  

83.125(1)  Eligibility review.  Every 12 months the local office shall review a consumer’s eligibility in accordance with procedures in rule 441—76.7(249A).  The review shall verify:

a.  Continuing eligibility factors as specified in 441—83.122(249A).  

b.  The existence of a current service plan meeting the requirements listed in rule 441—83.125(249A).

83.125(2)  Continuation of eligibility.  A consumer’s waiver eligibility shall continue until one of the following conditions occurs. 
a.  The consumer fails to meet eligibility criteria listed in rule 441—83.122(249A).  

b.  The consumer is an inpatient of a medical institution for 30 or more consecutive days. 

(1)  After the consumer has spent 30 days in a medical institution, the local office shall terminate consumer’s waiver eligibility and review the consumer for eligibility under other Medicaid coverage groups.  The local office shall notify the consumer and the consumer’s parents or legal guardians through form 470-0602, Notice of Decision.    

(2)  If the consumer returns home after 30 consecutive days but no more than 60 days, the consumer must reapply for children’s mental health waiver services, and IME medical services unit must redetermine the consumer’s level of care.

c.  The consumer does not reside at the consumer’s natural home for a period of 60 consecutive days.  After the consumer has been out of the home for 60 days, the local office shall terminate consumer’s waiver eligibility and review the consumer for eligibility under other Medicaid coverage groups.  The local office shall notify the consumer and the consumer’s parents or legal guardians through form 470-0602, Notice of Decision.  

83.125(3)  Payment slot.  When a consumer loses waiver eligibility, the consumer’s assigned payment slot shall revert for use to the next consumer on the waiting list.
441—83.126(249A)  Allowable services.  Services allowable under the children’s mental health waiver shall be provided as set forth in rule 441—78.52(249A) and shall include:

1.  Environmental modifications, adaptive devices and therapeutic resources 

2.  Family and community support services

3.  In-home family therapy

4.  Respite.  
441—83.127(249A)  Service plan.  The consumer’s case manager shall prepare an individualized service plan for each consumer that meets the requirements set for case plans in rule 441—130.7(234).  
83.127(1)  The service plan shall be developed through an interdisciplinary team process.

83.127(2)  The service plan shall be developed annually or when there is significant change in the consumer’s situation or condition.

83.127(3)  The service plan shall be based on information in Form 470-4211, Children’s Mental Health Waiver Assessment.

83.127(4)  The service plan shall specify the type and frequency of the waiver services and the providers that will deliver the services.  
83.127(5)  The service plan shall identify and justify any restriction of the consumer’s rights.
441—83.128(249A)  Adverse service actions.

83.128(1)  Denial.  An application for children’s mental health waiver services shall be denied when the department determines that:

a.  The consumer is not eligible for or in need of waiver services.

b.  Needed services are not available or received from qualified providers.

c.  Service needs exceed the limit on aggregate monthly costs established in 83.122(6)“c” or are not met by the services provided.

83.128(2)  Termination.  A consumer’s participation in the children’s mental health waiver program may be terminated when the department determines that:

a.  The provisions of 441‑‑paragraph 130.5(2)“a,” “b,” “c,” “g,” or “h” apply.

b.  The costs of the children’s mental health waiver service for the consumer exceed the aggregate monthly costs established in 83.122(6)“c”
c.  The consumer receives care in a hospital, nursing facility, psychiatric hospital serving children under the age of 21, or psychiatric medical institution for children for 30 days in any one stay.
d.  The physical or mental condition of the consumer requires more care than can be provided in the consumer’s own home, as determined by the consumer’s case manager.

e.  Service providers are not available.

83.128(3)  Reduction.  Reduction of services shall apply as specified in 441‑‑130.5(3)“a” and “b.”
441‑‑83.129(249A)  Appeal rights.  Notice of adverse action and right to appeal shall be given in accordance with 441—Chapter 7 and rule 441—130.5(234).  An applicant or consumer shall obtain a review of the IME level of care determination by sending a letter requesting a review to the IME Medical Services Unit, Post Office Box 36478, Des Moines, Iowa 50315.  If dissatisfied with the IME review decision, the applicant or consumer may file an appeal with the department in accordance with 441—Chapter 7.

These rules are intended to implement 2005 Iowa Acts, House File 841, section 13, and House File 538, section 3.

Item 9.  Amend 441—Chapter 90, preamble, as follows:

Preamble

These rules define and structure medical assistance case management services provided in accordance with Iowa Code section 225C.20 for consumers with mental retardation (MR), chronic mental illness (CMI), or a developmental disability (DD) and consumers eligible for the HCBS children’s mental health waiver.  Provider accreditation standards are set forth in 441—Chapter 24. 

MR/CMI/DD case Case management is a method to manage multiple resources effectively for the benefit of Medicaid consumers.  The service is designed to help consumers with MR, CMI or DD gain access to appropriate and necessary medical services and interrelated social and educational services.  MR/CMI/DD case Case management ensures that necessary evaluations are conducted; individual service and treatment plans are developed, implemented, and monitored; and reassessment of consumer needs and services occurs on an ongoing and regular basis.

Item 10.  Amend rule 441—90.1(249A) as follows:

Amend the definitions of “MR/CMI/DD case management” and “targeted population”
“MR/CMI/DD case management” means a service provided under the medical assistance program designed to assist eligible individuals with mental retardation, chronic mental illness or developmental disabilities and children eligible for the HCBS children’s mental health waiver in gaining access to appropriate and necessary medical services and interrelated social and educational services.  MR/CMI/DD case management is intended to manage multiple resources and to ensure that necessary evaluations are conducted; that individual service and treatment plans are developed, implemented, and monitored; and that reassessment of consumer needs and services occurs on an ongoing and regularly scheduled basis.  MR/CMI/DD case management does not include direct services.

“Targeted population” means people who meet one of the following criteria:

1.  An adult who is identified with a primary diagnosis of mental retardation, chronic mental illness or developmental disability; or 

2.  A child who is eligible to receive HCBS mental retardation waiver or HCBS children’s mental health waiver services according to 441—Chapter 83; or

3.  A child who has a primary diagnosis of mental retardation or developmental disability, resides in a child welfare decategorization county, and is likely to become eligible to receive HCBS mental retardation waiver services.
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1.
Summary of Rule Changes:

These rules implement the children's mental health (CMH) waiver.  The IowaCare Act reflects the state's legislative authorization for the CMS-approved 1115a waiver for a Medicaid demonstration expansion project.  The expansion population for the 1115a waiver includes the provision of home and community based services for up to 300 children under the age of 18 who meet the diagnostic criteria for serious emotional disturbance. 

Chapter 77 stipulates the provider qualifications for each of the four services offered in the CMH waiver and specific standards with which providers must comply.  Policy and procedure requirements include general Medicaid waiver provider standards, incident reporting, staff training, and service delivery based on the rights and dignity of the children served.
Chapter 78 specifies the parameters of the service delivery for each of the CMH waiver services and identifies of the billing unit corresponding to each service.
Chapter 79 identifies the types of reimbursement; the basis of reimbursement, the upper limit of reimbursement for the new services.
Chapter 83 specifies the eligibility criteria necessary for the approval for CMH waiver services, the application and approval process including the processes of the individualized services information system (ISIS) and coordinating processes outside of ISIS.  

Chapter 90 expands the target population for MR/CMI/DD case management to include children eligible for the new waiver.

	
2.
Legal Basis (citation of state and federal statutes and federal regulations being implemented):

2005 Iowa Acts, House File 841, the IowaCare Act, which establishes Iowa Code section 249J.13, and 2005 Iowa Acts, House File 538.  

The federal demonstration waiver is implemented according to section 1115(a) of the Social Security Act for a five-year period from July 1, 2005 through June 30, 2010.  

	
3.
Reasons for Making These Changes:

This rule package is a response to legislative mandate to add this waiver as a program option for children with serious mental illness or disorder or emotional damage.     

	
4.
Effect of Rule (who, what, when, how)

The basic eligibility requirements for the CMH waiver are the following: 

· Be under the age of 18.  

· Have a documented mental health diagnosis of serious emotional disorder, 

· Meet a hospital level of care and 

· Be eligible for Medicaid under SSI, SSI-related, FMAP, or FMAP-related coverage group, 

· Have income under the 300 percent of SSI 

All children approved for this waiver will receive targeted case management for service oversight and coordination.  Each approved child must receive one billable unit of a CMH waiver service per calendar quarter and the cost of the approved services cannot exceed $1765.00 per month.  

The four services offered are:  environmental modifications, adaptive devices, and therapeutic resources; family and community support services; in-home family therapy; and respite.  Service categories identified as potential providers include residential treatment services, psychiatric medical institutions for children, community mental health centers and home and community based services Medicaid waiver providers.  

House File 538 directs the Department to convene a review committee to advise the Department regarding the implementation of the CMH waiver.  Suggested committee membership include juvenile judges, parents of children approved for the waiver, service providers, Department staff, at least two members of the general assembly, and others with knowledge of the waiver.  The committee will convene when there are a sufficient number of children participating in the waiver for implementation issues to be considered or six months following the start date of the waiver, whichever is sooner.

	
5.
Explanation of Potential Costs and Benefits:

The Department will experience a cost savings by providing needed services within family homes rather than in institutions.  From a humanistic standpoint, the CMH waiver will offer an alternative to support services traditionally provided in psychiatric medical institutions for children and psychiatric hospitals for children.  The implementation of this waiver fulfills the Department’s commitment to parents and advocates that allows this alternative that allows children to return or remain in their family home thus maintaining the integrity and human value of the family unit.  

	
6.
Likely Areas of Public Comment or Controversy:

Advocates may believe that the cap of 300 children for this waiver is too limited.  Many children who could benefit will be placed on a waiting list.

Advocates may question why children within the DHS system were allowed to have priority for the CMH waiver funding slots.

Advocates may believe that the allotted monthly dollar cap for this waiver is not adequate.     

	
7.
Alternatives Considered and Reasons Rejected:

None     

	
8.
Effect on Other Governmental Bodies (federal or state agencies, county governments):

This initiative will reduce the number of children who currently receive oversight from DHS service workers.

County governments must determine what targeted Medicaid case management entity will provide services to any CMH waiver-eligible child in the county.  A few counties will be adding additional staff but reimbursement for this population will not require any county funds.

Targeted case management will increase to provide oversight and coordination to this targeted group of children.     

	
9.
Waiver Provisions (if rules do not contain waiver provisions, explain why):

No specific waiver provisions are included.  The Department has blanket rule on procedures for requesting an exception to policy.
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