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August 30, 2005

Centers for Medicare and Medicaid Services

Regional Office 7

Richard Bolling Federal Building, Room 235

601 East 12th Street

Kansas City, MO  64106

SUBJECT:
Iowa Medicaid State Plan Amendment – SPA 05-012

Dear Mr. Scott:

The purpose of this letter is to provide additional information related to SPA 05-012, which revises the nursing facility level of care criteria for facility admission and maintains the current level of care criteria for home and community based services for nursing facility level of care.  

With this SPA, the level of care requirement for new admissions to receive services in a nursing facility is increased.  In other words, a new admission to a nursing facility must have greater care needs then currently required in order to qualify for Medicaid payment.  The home and community based services (HCBS) level of care, (the current nursing facility level of care in a nursing facility), will continue to be the nursing facility level of care criteria used for HCBS.  If an individual is applying for services in a nursing facility and meets the HCBS level of care criteria and HCBS services are not immediately available in the community, or if community services have been used for one year and the individual chooses to then enter a nursing facility, then that lower level of care will qualify the individual for nursing facility services.  This SPA was submitted on June 27, 2005.

SPA Approval Appropriate

House File 841, enacted by the 2005 Iowa Legislature, directs the Department to seek a state plan amendment establishing a new level of care standard for nursing facility services.  CMS has raised the issue of whether the proposed state plan amendment limits access to a mandatory service.  

The State recognizes that nursing facility services are mandatory Medicaid services, pursuant to Sections 1902(a)(10)(A) and 1905(a)(4)(A) of the Social Security Act.  But that does not mean that nursing facility services must be available on demand, regardless of need.  On the contrary, the Social Security Act also mandates that states “provide such methods and procedures relating to the utilization of, and payment for, care and services available under the plan … as may be necessary to safeguard against unnecessary utilization of such care and services.”  Section 1902(a)(30)(A).  Federal Medicaid regulations explicitly provide that a state “may place appropriate limits on a service based on such criteria as medical necessity or on utilization control procedures.”  42 C.F.R. § 440.230(d).  Regarding nursing facility services, the regulations further require that before payment can be authorized, an interdisciplinary team of health professionals must make a comprehensive evaluation of the need for nursing facility services, including an evaluation of “the resources available in the home, family, and community.”  42 C.F.R. § 456.370(a), (c)(7).  

The proposed state plan amendment updates Iowa’s standard for determining the need for nursing facility services by explicitly taking into account home and community-based services, where they are available and whether they can meet the individuals needs.  The fact that home and community-based services are not mandatory Medicaid services should not preclude the state from considering them in determining the need for nursing facility services.  As noted above, the regulations require consideration of “the resources available in the home, family and community,” without regard to whether those services would be paid for by Medicaid, either as mandatory or optional services.  Further, the federal regulations also provide as follows:

If the comprehensive evaluation recommends ICF [nursing facility] services for an applicant or recipient whose needs could be met by alternative services that are currently unavailable, the facility must enter this fact in the recipient’s record and begin to look for alternative services.  42 C.F.R. § 456.371.  

This requirement assumes that if alternative services were available, nursing facility services would not have been approved.  And it makes no distinction based on whether the alternative services are mandatory Medicaid services, optional Medicaid services, or non-Medicaid services.

The proposed state plan amendment also satisfies the requirement of state-wideness as set forth in Section 1902(a)(1) (42 U.S.C. § 1396A(a)(1).  The standards for determining nursing facility level of care will be applied uniformly throughout the state. While it is true that the same community-based services may not be available everywhere, there is no requirement that the Medicaid program make services equally available in the state.  Rather, the relevant requirement is that the state’s payments to providers must be “sufficient to enlist enough providers so that services under the plan are available to recipients at least to the extent that those services are available to the general population.  42 C.F.R. 447.204.  As long as home and community-based waiver services are available to Iowa recipients to the same extent that they are available to the general population, that requirement is met.  Furthermore, the needs of all recipients will be met one way or another.  If waiver services are not available, nursing facility services will be provided.  

The State does intend to actively promote the development of home and community-based services throughout the state.

The Department submits that its proposed state plan amendment, which takes into account the availability of home and community based services in determining the need for nursing facility services, is consistent with its obligation under the Social Security Act to safeguard against unnecessary utilization of nursing facility services.

Implementing the SPA

Iowa will continue using the current level of care determination and assessment process used in the state.

Current Process and Assessment Instrument Used

Iowa Medicaid determines level of care (medical necessity) for Medicaid-eligible members for identified Medicaid programs. This independent pre-admission screening for long-term care services includes an onsite assessment by licensed nurses in the state of Iowa, who have backgrounds in long-term care, mental health/mental retardation and home health.  

This process provides a consistent assessment and evaluation process for all Iowa Medicaid members seeking or receiving long-term care services.  

The Iowa Medicaid Enterprise (IME) nurse review staff will continue to use the same process in place to determine level of care and continue to use the same assessment tool, to assess needs under the new criteria proposed in SPA 05-012.  Members will have the ability to appeal the determinations made for level of care utilizing the new criteria, just as they do today, by receiving a notice of decision for the medical necessity, which will inform them of their appeal rights.  

By utilizing the existing level of care process, we will ensure that the new criteria will be applied consistently statewide, although the availability of HCBS services may vary across the state.  Under this SPA, once the level of care requirement is met, it is necessary to determine if HCBS services are available.  The nurse reviewers will do this determination of availability of services.  If HCBS services are not immediately available, members will be eligible to receive nursing facility services.  

Ongoing Service Need Identification 

Level of care assessments are completed prior to admission to a nursing facility or if currently residing in a nursing facility and requesting Medicaid funding.  Re-assessments are completed once residing in the facility for 90 days.  The reassessment is done to re-evaluate the level of care need and to provide options for a member who may want to return to their home.  A re-assessment would also be completed if there were a significant change in the member’s condition.  For HCBS members, assessments are completed upon application for HCBS services, and a re-assessment is completed annually and as there are significant changes in the member’s condition.  If at any time the support system for a member receiving community-based services changes, or if services are no longer available in the community, or if the person no longer requires them, a re-assessment can be requested and completed by the IME nurse reviewers.   In instances where a member meets the medical necessity criteria for HCBS and has received HCBS services in the community for one year but now chooses to receive nursing facility services, Iowa will allow the member to receive nursing facility services funded by Medicaid.  With this SPA, the periodicity of assessments does not change.

Nursing Facility Program Entitlement and Utilization Management Tool 

Nursing facility services will continue to remain an entitlement if home and community-based waiver services are unavailable due to limitation on slots.  The state Medicaid program will pay for nursing facility services needed in the absence of home and community based services.

A process is being developed to track members who are admitted to nursing facilities when services are not immediately available in the community.  This process will include the IME nurse review staff following up with the members, family members and facility staff on the desire for community-based services and status of service availability in the community to meet the member’s needs.  It is our intent to promote the development of HCBS services in the state to ensure HCBS availability statewide for members who choose the HCBS waiver programs for their long-term care needs.

With these new criteria there is no increased incentive for individuals to seek waiver services.  We do not expect a “woodwork” effect for HCBS, but we do expect to use this as a new utilization management tool to allow us to use waiver services where available.  The state will continue to assure quality standards are being met by reviewing the new level of care criteria and assessment process.

SPA Effective Date 

Though the effective date of the SPA is July 1, 2005, the state plans to implement the new level of care criteria prospectively after approval of the SPA.  We will notify all stakeholders of the implementation date, and it will not be retroactive to July 1, 2005. We will continue to use the current criteria until an established implementation date, following CMS approval.  

SPA Ongoing Analyses

We expect to report quarterly and no less often than annually to the legislature on this statutory change.  We will share the legislative reports and any analysis completed with CMS.

Ensure Continuity of Care

With the implementation of the new level of care criteria, eligible members will not experience any break in their services, or any delay in receiving the needed services.  The intent is to allow a smooth transition from hospital services to nursing facility care or waiver services, whichever may be applicable.  The state recognizes that for some individuals, until services are available in the community, the nursing facility care will be provided.  This new level of care broadens the scope of services that will be made available to the member.  

Additional Supporting Information 

Attachments enclosed with this letter include:

1. Responses to the five standard funding questions CMS is now asking on all reimbursement SPAs.

2. State Statute (House File 841) section that authorizes the changes in level of care.

3. Assessment tool used to determine level of care in nursing facilities.

4. HCBS Waiver amendments to identify the level of care in a nursing facility is different than nursing facility level of care for the HCBS waivers (AIDS/HIV, Brain Injury, Elderly, Ill & Handicapped and Physical Disability).

5. Annual Nursing Facility Characteristics report completed by the Iowa Foundation for Medical Care in September 2004.  This report identifies residents in nursing facilities that have minimal care needs.  See pages 6 and 7 of this report.

Please direct any questions regarding this SPA to Jennifer Steenblock at jsteenb@dhs.state.ia.us  or (515) 725-1299, or Dan Hart, Assistant Attorney General, at dhart1@dhs.state.ia.us or (515) 281-4672.

Sincerely,

Eugene I. Gessow

Medicaid Director
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